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In the Court of Appeals of the District of Columbia. 


No. 2556. 

Dora F. Robinson et al., Appellants, 

vs. 

Myra T. Hillman et al. 


a Supreme Court of the District of Columbia. 

Law. No. 51134. 

Myra T. Hillman and Elizabeth Clement, Plaintiffs, 

vs. 

Dora F. Robinson and C. Barnwell Robinson, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed November 19, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 51134. 

Myra T. Hillman and Elizabeth Clement, Plaintiffs, 

vs. 

Dora F. Robinson and C. Barnwell Robinson, Defendants. 

The Plaintiffs, Myra T. Hillman, and Elizabeth Clement, sue the 
defendants, Dora F. Robinson and C. Barnwell Robinson, to re¬ 
cover possession of the following described real estate situate in the 
city of Washington, District of Columbia, described as follows: All 
that portion of Lots Twelve (12) and Thirteen (13) in Reservation 
Eleven (11) contained within the following metes and bounds, to 
wit, beginning for the same at a point distant 16.67 feet due South 
from a point on a fourteen (14) foot alley in the north line of said 
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Lot Thirteen (13) distant one hundred feet (100) east of the 
northwest corner of said Lot Thirteen (13); thence South 16.67 
feet; thence West 4.SI feet; thence North 16.67 feet; thence East 
4.81 feet, to the place of beginning, in which said described prem¬ 
ises, the plaintiffs claim an interest as the Devisees of the entire in¬ 
terest of Ann B. Hillman, the Assignee, of the entire interest of 
Lizzie Clement, who was the Assignee of the entire interest 
2 of Seth Hillman, who was the Assignee of the entire interest 
of Edward Woolls, to whom said property was leased by 
Hugh Gelston, on July 20, 1868, for a period of ninety-nine years, 
renewable forever, and — which said above described property, the 
plaintiffs were lawfully possessed, on, to wit, the 1st day of October, 
A. D. 1908, when the defendants, while the plaintiffs were so pos¬ 
sessed, entered wrongfully into possession of the same and withholds 
the possession thereof from the plaintiffs, and wrongfully detained 
such possession, and wrongfully exercise acts of ownership thereon. 

Wherefore the plaintiffs bring this suit, and claim judgment 
against the defendants for the possession of said land, besides costs. 

PENXEBAKER, CARUSI & JONES, 

G. C. SHINN, Attorneys for Plaintiffs. 


Notice to Plead. 

The defendants are to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays occurring after the 
day of service hereof; otherwise judgment. 

PENXEBAKER, CARUSI & JONES, 

G. C. SHINN, Attorneys for Plaintiffs. 


3 Plea. 

Filed January 22, 1909. 

* * * * * * * 

The defendants severally say that they are not guilty of the said 
supposed trespasses and other wrongdoing, or of any part thereof, 
in manner and form as the plaintiffs in their declaration have 
alleged. 

G. A. PREVOST, 

L. A. BAILEY, 

Attorneys for Defendants. 

Joinder of Issue. 

Filed January 30, 1909. 

* * * * . * * * 

The plaintiffs join issue on the defendants’ joint and several plea. 

PENXEBAKER, CARUSI & JONES, 

A tty8 for Pl’fs. 
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Additional Plea. 

Filed October 10, 1912. 

******* 

3. And for a further plea, as to all that portion of the 

4 real state described in the declaration of the plaintiffs 
which is not now covered or occupied by the western 

wall of the brick building which was constructed by the de¬ 
fendant Dora F. Robinson upon Lot 36 in said Reservation Eleven 
(11), which wall is claimed by her to be a party wall, the western 
one-half of which wall occupies the eastern nine (9) inches from east 
to west by the entire length from north to south of the real estate de¬ 
scribed in said declaration, the defendants severally say that the 
plaintiffs ought not to have or maintain this action against these 
defendants or either of them, because, they say, that at the 
time mentioned in said declaration they had not, nor do they now 
have or claim to have, but disavow and disclaim to have, any title 
or interest in or possession of the same and they deny that they or 
either of them ever entered upon, withheld or detained possession 
thereof or exercisd acts of ownership thereon in manner and form 
as the plaintiffs in and by their said declaration have alleged. 

GEO. A. PREVOST, 

JNO. RIDOUT, 

L. A. BAILEY, 

Attorneys for Defendants. 

Replication to Additional Plea. 

Filed January 27, 1913. 

* * * * * * * 

Come now the plaintiffs and join issue on the third or 

5 additional plea filed herein Oct. 10, 1913. 

EUGENE A. JONES, 
Attorney for Plaintiffs. 


Memorandum. 

January 28, 1913.—Verdict for plaintiff. 


» Motion for New Trial, etc. 

Filed February 1, 1913. 

* * * * * * * 

Now come here the defendants by their attorneys and move the 
court to enter judgment herein for the defendants notwithstanding 





4 


DORA F. ROBINSON ET AL. VS. 


the verdict herein rendered; and in case the court shall deny the 
foregoing motion then in the alternative they move the court to set 
aside the verdict and to grant a new trial herein; which said motions 
are based upon the following grounds, that is to say: 

1. That the court erred at the trial in overruling the motion to 
direct the jury to return a verdict for the defendants. 

2. That the court erred in granting the motion to direct the jury 
to return a verdict for the plaintiffs. 

3. That the said verdict is contrary to and is unsupported 
6 bv the testimonv at the trial. 

V t/ 

4. That the verdict is contrary to law. 

5. And also because of other errors in the rulings of the Judge 
at the trial as shown by exceptions then duly taken by the defend¬ 
ants and noted by the Judge in his minutes. 

L. A. BAILEY, 

GEO. A. PREVOST. 

JNO. RIDOUT, 

Att’y 8 for Def’ts. 


Mr. E. A. Jones, Att’y for Plaintiffs: 

Please take notice that the foregoing motions will be for hearing 
at 10:00 o’clock A. M. on Friday, February 7th, 1913, before Mr. 
Justice Wright, or as soon thereafter as counsel may be heard. 

L. A. BAILEY, 

Att’y for Defts. 


7 Supreme Court of the District of Columbia. 

Friday, February 14 th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

Upon consideration of the motions for a new trial and for judg¬ 
ment non obstante veredicto, tiled herein by defendants through their 
attorneys of record, it is ordered that said motions be and the same 
are hereby overruled, and judgment on the verdict herein, is ordered. 
Wherefore, it is considered that the plaintiffs herein have and re¬ 
cover of defendants possession of the following described real estate, 
situate in the City of Washington, District of Columbia, to wit: 
The Eastern nine (9) inches of the middle sixteen (16) feet, eight 
(8) inches front on Third Street, by one hundred (100) feet deep 
of Lots twelve (12) and thirteen (13) in Reservation Eleven, to¬ 
gether with costs of suit to be taxed by the clerk, and have execution 
thereof. 

From the foregoing judgment, the defendants by their attorneys 
in open court, note an appeal to the Court of Appeals, whereupon the 
penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars or to operate as a Supersedeas in the sum of Five Hun¬ 
dred (500) Dollars. 
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ft Assignment of Errors. 

Filed March 11, 1913. 

******* 

The defendants, for an assignment of errors appearing upon the 
face of the record herein, respectfully submit that this court, in and 
by its rulings at the trial and in and by its final judgment, erred to 
the prejudice of the defendants as follows, viz: 

1. In admitting in evidence the testimony of the witness Hillman 
concerning a former private alley and the present rear outlet of the 
plaintiffs and that they do not own any property on either side of 
premises No. 227 Third Street. 

2. In excluding from the evidence the testimony of the witnesses 
Ashford and Ilealey, tendered by the defendants, as to whether or 
not the plaintiffs at or before the construction by the defendants of 
the wall in question could have obtained a permit to construct a 
building on their premises with a party wall on the line of the wall 
now in question. 

3. In excluding from the evidence the testimony of the witness 
Sunderland, tendered by the defendants, as to whether or not the 
wall in question was built in accordance with all the requirements of 
a party wall as to strength. 

4. In excluding from the evidence the testimony of the witness 

Sunderland, tendered by the defendants, as to whether or not 
9 the wall in question, in view of the growth and development 
of the community in that portion of the city, and the possible 
future changes in the uses of the property, is reasonably and prop¬ 
erly susceptible of use as a party wall. 

5. In admitting in evidence, upon cross examination by plaintiffs, 
of the witness Sunderland, testimony tending to prove that the wall 
in question has window openings in it. 

0. In excluding from the evidence, upon re-direct examination 
by defendants of their witness Sunderland, testimonv tending to 
prove whether or not the said window openings can be bricked up or 
filled up so that the wall in question will be structurally fit for use 
as a party wall. 

7. In excluding from the evidence, upon re-direct examination 
by defendants of their witness Sunderland, testimony tending to 
prove that the wall in question is now reasonably sufficient for use 
in various ways as a party wall by the plaintiffs or by any person 
having the requisite ownership in the adjoining property now 
claimed bv them and described in their declaration. 

8. In excluding from the evidence testimony tendered by the de¬ 
fendants tending to prove that the title of Hugh Gelston to said Lot 
36 passed to Florence B. Gelston and from her to the defendant Dora 
F. Robinson. 

9. In directing the jury, upon all the evidence to return a verdict 
for the plaintiffs. 
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10. In overruling the motion of the defendants to instruct the 
jury that their verdict should he for the defendants. 

10 11. In refusing at the close of the testimony at the trial to 

instruct the jury in accordance with each of the instructions 
then prayed by the defendants in writing and numl>ered respectively 
2, 3, 4, 5, 6, 7 and 8. 

12. In overruling defendants’ motion for judgment notwithstand¬ 
ing the verdict. 

13. In directing the jury to return a verdict generally for the 
plaintiffs for the nine inch strip covered by the western half of the 
wall in question. 

14. In allowing the jury to return a verdict without thereby re¬ 
sponding to one of the issues in the case, to wit : the right of pos¬ 
session of the four feet strip. 

15. In entering judgment upon said verdict in favor of the plain¬ 
tiffs generally for recovery of possession of the said nine inch strip. 

GEO. A. PREVOST. 

LORENZO A. BAILEY. 

JNO. R1DOUT, 

Attorneys for Defendants. 


Memoranda. 

March 11, 1913.—Appeal bond (supersedeasJ approved and tiled. 
March 31, 1913.—Bill of Exceptions submitted. 


11 Supreme Court of the District of Columbia. 

Monday, April 21 st, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

******* 

The Court having this 21st day of April 1913, signed the Bill of 
Exceptions, heretofore submitted herein, as of the time of the noting 
thereof at the trial, now orders the same of record nunc pro tunc. 

Further the time within which to hie a transcript of the record 
herein in the Court of Appeals, is hereby extended to and including 
the 10th day of May 1913. 

12 Order for Transcript of Record. 

Filed April 23, 1913. 

******* 

The Clerk will please prepare the transcript of record on appeal 
in this case and include therein the following, viz: 

1. Declaration as amended. 

2. Plea n. g. and joinder in issue thereon. 
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3. Special plea filed Oct. 10. 1912, and joinder in issue thereon. 

4. Verdict. 

5. Motion for judgment non obstante, or for new trial. 

0. Final judgment, showing also appeal noted in open Court. 

7. Assignment of errors. 

<S. Memo, showing filing of appeal bond, supersedeas; date of pre¬ 
sentation of bill of exceptions; extension of time for docketing 
appeal. 

9. Bill of exceptions. 

10. This order. 

LORENZO A. BAILEY. 

Attorney for Defendants. 


13 Supreme Court of the District of Columbia. 

United States of America, 

Distinct of C olumbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51134 at Law, wherein Myra T. 
Ilillman et al. are Plaintiffs and Dora F. Robinson et al. are Defend¬ 
ants. as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
2nd dav of May, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

14 Filed Apr. 21, 1913. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51134. 

Myra T. Hillman et al., Plaintiffs, 

vs. 

Dora F. Robinson et al., Defendants. 

Bill of Exceptions . 

Be it remembered. That at the trial of this cause on the 27th and 
28th days of January, A. D. 1913, in the Supreme Court of the Dis¬ 
trict of Columbia, before the Honorable Daniel Thew Wright, one 
of the justices of said Court, and a jury, being cause at Law No. 
51,134, wherein Myra T. Hillman and Elizabeth Clement are named 
as plaintiffs and Dora F. Robinson and C. Barnwell Robinson are 
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named as defendants, evidence was adduced by the plaintiff's tending 
to prove that the two parcels of land situate in the City of Washing¬ 
ton in the District of Columbia, and known and described as Original 
Lots 12 and 13 in Reservation 11, were l>ounded by a line beginning 
at a point at the Northwest corner of said Lot 13, the same being 
at the intersection of the East line of Third Street Northwest with 
the South line of a public alley 14 feet wide, and running thence 
Easterly on and along said South line 150 feet to a point at the 
Northeast corner of said Lot 13 where said line intersects the West 
line of a public alley 35 feet wide, thence Southerly on and along 
said West line 50 feet to a point at the Southeast corner of said Lot 
12, thence on and along the South line of said Lot 12 Westerly 150 
feet to a point on the East line of Third Street aforesaid, and thence 
Northerly on and along said East line 50 feet to the place of begin¬ 
ning and point of departure first aforesaid, each of said lots 
15 having a width of 25 feet, from North to South, by a depth of 
150 feet, from West to East; that bv a subdivision dulv made 
and recorded August 28, 1908, in the ofiice of the Surveyor of said 
District, the defendant Dora F. Robinson combined the Eastern 50 
feet, from East to West, by the entire width, from North to South, 
of both lots 12 and 13 aforesaid, into Lot 30 as it is now known and 
described and in the year 1908, the said Dora F. Robinson con¬ 
structed a building known as* Robinson Hall covering all of said 
Lot 36 and of which building the western wall was 18 inches in 
width, the center of which was upon the line between said Lot 36 
and the Western 100 feet of said Lots 12 and 13; that the Western 
100 feet, from West to East, by the entire width, from North to 
South, of both lots 12 and 13 aforesaid, were, during the year 1868 
by Hugh Gelston, separated into three equal parcels, each having a 
width of 16 feet, 8 inches, from North to South, by the entire depth 
thereof, 100 feet, from West to East, and now known and numbered, 
from South to North, as premises Nos. 225, 227 and 229, respectively, 
which last above mentioned premises No. 229 adjoins said 14 feet 
alley, and that then, during the year 1868, a brick house was built 
upon each of said three parcels and occupying the entire front 
thereof upon Third Street: all which boundary lines, the boundary 
lines of said Lot 36 and of said premises Nos. 225, 227 and 229 and 
said Western wall, are shown by plat of survey and containing also 
the certificate of the Surveyor of said District as to Survey, which 
plat was then put in evidence and which is as follows: 


(Here follows said plat marked page 16.) 
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17 Thereupon the plaintiffs offered in evidence certain docu¬ 
ments, being duly certified copies from the Land Records of 

said District as follows: 

1. Lease, dated July 20, 1868, recorded July 21, 1868, from Hugh 
(Jelston to Edward W ools, of the W estern 100 feet of said Lots 12 
and 13, for the term of 99 years commencing on the date of lease 
aforesaid conditioned upon the payment of a specified rental therein 
reserved and specified and containing a conditional covenant for per¬ 
petual renewal of the lease. 

2. Assignments by said Wools to Seth Hillman and by said Hill¬ 
man to Lizzie Clement and by her to Ann B. Hillman, of all interest 
under and by virtue of said lease as to that portion of the demised 
premises now known as premises No. 227 aforesaid. 

3. Last will and testament, dated June 27, 1899, of said Ann B. 
Hillman, appointing Elizabeth Clement and Myra T. Hillman 
executrices thereof, conveying to them her entire estate subject to 
the payment of certain legacies therein mentioned and thereby de¬ 
clared to be a charge upon said estate. 

To which offer and to the admission of said documents, and each 
of them, in evidence, the defendants then duly objected upon the 
grounds then stated and hereinafter set forth but the Court admitted 
said documents in evidence subject to said objection. 

Next, Myra T. Hillman, produced, sworn and examined as a wit¬ 
ness on behalf of the plaintiffs, testified as follows: “I am one of the 
plaintiffs in this suit. Elizabeth Clement, the other plaintiff, is my 
half-sister. Seth Hillman was my father and her step-father. Ann 
B. Hillman was our mother. He died in 1881. and she died in 1902. 
They lived there on premises No. 227 Third Street since the 

18 year 1869 until they died and ever since then Elizabeth and 
I have occupied said premises continuously and peaceably, 

and never heard of the assertion of any claim hostile to our right of 
possession of said premises until this law suit. The legacies men¬ 
tioned in the will of Ann B. Hillman were paid in full immediately 
after her death. Until the erection of the wall on the West line of 
Lot 36 our woodshed was at the terminus of our 100 feet. That 
terminus, on the plat of survey in evidence, is shown by the line 
indicating the center of the 18 inch wall which was built in 1908. v 

(1st Exception) Thereupon, over objections made by counsel 
for defendants and subject to exception then noted by the justice at 
their request, the witness, in response to questions propounded by 
counsel for the plaintiffs, further testified as follows: “Before that 
wall was built we had a private alley outside of our 100 feet. Our 
present outlet at the rear, between the wall and the rear of the sheds, 
as shown on the plat of survey, is within our 100 feet. Dr. Robinson 
put it there. We do not own any property on either side of premises 
No. 227.” As grounds for their objection to said testimony counsel 
for defendant contended that the last above quoted testimony so 
objected to was not germane to the issues in this suit. 

Thereupon the plaintiffs rested: Whereupon counsel for defend¬ 
ants moved the court to direct the jury to return a verdict for the 
defendants but the court overruled the motion; whereupon the de- 

2—2556a 
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fendants to maintain the issues on their part joined produced as 
witnesses Snowden Ashford, John 1\ liealey, Erskine M. Sunder¬ 
land and William J. Latimer, who, being first duly sworn, testified, 
respectively, as follows: 

Snowden Ashford testified: ‘•From prior to August, 1908, untii 
July, 1909, 1 was Inspector of Buildings of this District. 

19 Ever since then 1 have been Municipal Architect of said Dis¬ 
trict. As such Building Inspector 1 issued the permit which 

is now shown to me, dated August *2(5, 1908, to Dora F. Robinson, 
permitting her to build one four story brick, college building, veteri¬ 
nary, on and covering all of Lot 3(5 in Reservation 11, at rear of 
Nos. 225, 227 and 229 Third Street Northwest, in accordance with 
her application and drawings on file in my office and subject to the 
provisions of the Building Regulations of the District. The Western 
wall shown on the plat of survey in evidence is the Western wall of 
the building for which the permit was issued. 

(2d Exception) Thereupon Counsel for defendants asked the wit¬ 
ness, “State whether or not, at the time this permit was issued, be¬ 
fore that building was constructed by Mrs. Robinson on Lot 36, the 
occupants of this property, No. 227 Third Street, could have obtained 
a permit to put up a building at the extreme rear of their lot, with 
a party wall on that same line," to which question counsel for plain¬ 
tiffs objected on the ground that the same was immaterial and the 
court sustained the objection and excluded the testimony thereby 
sought to be adduced, to which ruling the defendants then duly ex¬ 
cepted and the justice noted the exception in his minutes. 

Thereupon the defendants put in evidence the permit issued as 
aforesaid and the application and drawings therein referred to, to¬ 
gether with the Building Regulations in force in said District during 
the month of August, 1908, including, among others, the following 
sections and parts of sections of said regulations, viz: 

“Section 1. In these regulations the following technical terms 
shall have the meanings respectively assigned to them in this section. 
* * * Party Wall.—A wall built upon the dividing line between 

adjoining premises for their common use.” 

20 “Section 28. It shall not be lawful for any person or per¬ 
sons to build or erect, or cause to be erected, to a greater 

height than one foot, the walls of any building in the District of 
Columbia upon any building lot recorded in the office of the Sur¬ 
veyor of said District, nor upon any part of such lot, without hav¬ 
ing first exhibited to the Inspector of Buildings a certificate from 
the said Surveyor, to the effect that the said Walls, as marked or 
set out and begun, in brick or other material upon the footings 
thereof, do not encroach without legal authority upon public spaces 
of any sort, and that the centers of those walls purporting in the 
building permit to be party walls are so marked as above as to coin¬ 
cide with the lot-lines previously established by the said Surveyor, 
and that other walls not party walls, which may become subse¬ 
quently party walls by resubdivision, do bear a certain precise rela¬ 
tion to the nearest lot-line. This regulation shall be understood as 
applying also to party walls of a permanent character, other than 
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the walls of a building, and also to the walls of buildings of steel, 
concrete, or stone construction. For any violation of this regulation 
the offenders shall be subject to the penalties prescribed by the 
Building Regulations, in section 182.” 

“Section 55. The walls of every building constructed within 
the fire limits shall be built of brick, stone, concrete, or metal. If 
built of concrete the mix shall not be poorer than one part cement, 
* * * The required thickness of exterior bearing walls of brick, 

dimension stone or concrete, shall be as follows: 


Height of wall. B 0 “’ r ‘ 1 2 3 4 5 

More than 45 ft. but not ex¬ 
ceeding 60 feet. 18 18 18 13 13 13 
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21 “Section 62. The fourth section of the Building Regula¬ 
tions No. 1, approved by President Washington, October 17, 

1791, quoted below is recognized as in force, and is published for 
the information of builders. The Inspector of Buildings has no 
official duty as to the enforcement of this regulation, as the matter 
is one of private rights between parties: 

‘That the person or persons appointed by the Commissioners to 
superintend buildings may enter upon the land of any person to 
set out the foundation and regulate the walls to be built between 
party and party, as to the breadth and thickness thereof, which 
foundation shall be laid equally upon the lands of the persons be¬ 
tween whom such party walls are to be built, and shall be of the 
breadth and thickness determined by such person proper, and the 
first builder shall be reimbursed one moiety of the charge of such 
party wall or so much thereof as the next builder shall have occa¬ 
sion to make use of before such next builder shall anyways use or 
break into the wall, the charge of value thereof to be set by the 
person or persons so appointed by the Commissioners.’ ” 

“Section 63. The maximum thickness of a party wall laid upon 
the adjoining lot shall be 9 inches in the cellar, and in all cases 
where a building is erected and party wall is constructed the party 
line shall be carefully preserved by receding four and one-half 
inches from the front with that portion that extends over the line, 
except in center of continuous blocks. Party walls laid upon the 
adjoining lot more than nine inches will not be permitted unless 
the application is accompanied by the written consent of the ad¬ 
joining owners. Party walls will not be permitted in steel or skele¬ 
ton construction except as provided in section 68, nor of rubble 
or concrete except when the written consent of the adjoining owner 
is filed in the office of the Inspector of Buildings.” 

22 Section 74. The Inspector of Buildings shall, upon the 
application of any building owner or his authorized agent, 

examine any party wall, and if deemed by said Inspector to be de¬ 
fective, out of repair, or otherwise unfit for the purpose of new build¬ 
ings about to be erected, such party walls shall be made good or 
taken down by the building owner, as the decision may be, unless 
the wall is considered by the Inspector of Buildings unsafe for either 
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the existing building or the proposed new building; then, and in 
that event, it shall be repaired, removed, or otherwise made safe 
under the provisions of section 16. But when the wall is safe and 
sufficient for the existing building, then the cost and expense of 
such repair or removal, together with the expense of the new wall 
or walls erected in lieu thereof, shall be borne and paid exclusively 
by the building owner, except in case of steel frame, stone, and con¬ 
crete construction, which will depend on agreement of adjoining 
owners, and the building owner shall also make good all damages 
occasioned thereby to the adjoining owner or his premises: Pro¬ 
vided, that these regulations shall not be construed to justify the 
building owner in encroaching upon the premises of the adjoining 
owner beyond the party wall already built, or in the case where no 
party wall has been built, more than nine inches without having 
first obtained the written consent of the adjoining owner of the 
premises so to be encroached upon, if in such case the building 
owner prefers to build an independent, new wall by the side of the 
old party wall, he shall be relieved from reimbursing the adjoining 
owner for former outlay in building the party wall. The thickness 
of the new wall shall be determined by the Inspector of Buildings 
in each and everv case, but shall never be less than nine inches.” 

John P. Healey testified: “I am principal assistant in the office 
of the Inspector of Buildings of this District. In August, 
23 1908, I was computer in that office. Concerning the permit 

referred to in the preceding testimony of Mr. Ashford. I 
examined the plans for the building and approved them and I 
wrote the permit, which was granted by that office. The building 
covers the entire lot, 50 feet by 50 feet; height, 60 feet. The west 
wall of the building referred to in the application for the permit 
and shown on the plat of survey which is in evidence was constructed 
in conformity with the regulations concerning party walls, and with 
all the requirements in the application and permit so far as they 
relate to the party wall. That wall can be utilized by the occupants 
of the adjoining property, No. 227 Third Street.” Upon cross ex¬ 
amination the witness further testified: “When the permit was is¬ 
sued I was thoroughly familiar with the building regulations and 
it was part of my duty to pass on an application of this kind. In 
this case I made a careful examination of the application and plats 
and drawings. The plan showed that they were getting the build¬ 
ing nine inches over on the adjoining premises. The wall is now 
susceptible of use by the occupants of 227 Third Street as a party 
wall.” Q. “If there were windows in it, would you call it a party 
wall”? A. “That would not affect the status of the wall, in my 
mind.” Counsel for plaintiffs then read to the witness from the 
Building Regulations as follows: 

“Section 103. No door or window openings shall be placed in 
party walls until the written consent of the adjoining owner has 
been filed in the office of the Inspector of Buildings and a special 
permit issued by the Inspector of Buildings. All such openings 
must be protected by fireproof shutters or wire glass, as prescribed 
by section 38.” % 



I 


MYRA T. HILLMAN ET AL. 13 

And the witness testified further as follows: “In this applica¬ 
tion there was no written consent of the adjoining owners 

24 to put windows in this wall. I did not then know there 
were windows in it. My testimony as to the susceptibility 

of the use of the wall as a party wall is not based on the theory that 
there were no windows in it. That would not affect my testimony 
one way or the other. If it appear in evidence that there were 
• twenty window openings there, from one foot above the ground up 
to the very top of the building, it would not affect my judgment 
as to the susceptibility of that wall for use by each owner, except 
that possibly it would be necessary to fill up those windows. The 
wall still could be used.” 

Erskine M. Sunderland testified: “I am an architect and have 
been engaged in that occupation over fifteen years in this city. 
Concerning the building, known as Robinson Hall, on Lot 36, 
Reservation 11, in this city and mentioned in the foregoing testi¬ 
mony, I was the architect in charge of the preparation of the plans 
and specifications and had supervision of the construction of the 
building and obtained the necessary permit therefor.” 

(3rd Exception) Thereupon counsel for defendants asked the 
witness, Q. “Was the Western wall of that building built in accord¬ 
ance with all the requirements of a party wall as to strength?” to 
which question counsel for plaintiffs objected on the ground that 
it called for a conclusion of law, and the court sustained the objec¬ 
tion and excluded the testimony sought by said question to be ad¬ 
duced, to which ruling the defendants by counsel then duly ex¬ 
cepted and said exception was then by the justice entered in his 
minutes. (Witness resuming) “The building is bounded by the 
35 foot alley on the East, the 14 foot alley on the North, a party 
wall on the West, and a party wall on the South. These walls are 
of brick, 60 feet in height and 18 inches in thickness at the 

25 base. The building is partly fireproof construction, having 
a sub-frame of steel with a slag roof.” 

(4th Exception) Thereupon counsel for defendants asked the 
witness, Q. “Will you tell us whether or not that West wall, in view 
of the growth and development of the community in that portion 
of the city, and the possible future changes in the uses of the prop 
erty, is reasonably susceptible of use as a party wall?” to which 
question counsel for plaintiffs objected upon the grounds that the 
question calls for a conclusion of law and that the building regula¬ 
tions govern what the requirements of a party wall shall be, and 
the court sustained the objection and excluded the testimony sought 
to be adduced by the question, to which ruling the defendants, by 
counsel, then duly excepted, which exception was then noted by 
the justice in his minutes. (Witness resuming) “The wall, 
structurally, is a party wall.” Thereupon the Court asked the wit¬ 
ness, “If anybody wanted to build a building on that lot, premises 
227 Third Street, would this wall, as it is, be structurally fit for the 
end wall of that building?” to which the witness answered “Yes, 
sir,” to which question by the court counsel for plaintiffs then 
waived exception. 
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Upon cross examination counsel for plaintiffs asked the witness, 
Q. “How many window openings are there in that part of the wall 
involved in this suit, being the middle third at the rear of 227 
Third Street?” to which question and to the testimony thereby 
sought to be adduced counsel tor the defendants then and there 
duly objected upon the ground that in this suit the presence of 
windows would not affect the question as to whether or not the wall 
is a party wall but the plaintiffs’ proper remedy is by injunction to 
require defendants to close the openings, but the court overruled 
the objection and permitted the witness to answer the ques- 

26 tion, whereupon the witness answered the question as fol¬ 
lows: “The middle third of the wall, at the rear of premises 

227 Third Street, has five window openings in it.” 

(5th Exception) Upon re-direct examination counsel for defend¬ 
ants asked the witness, Q. “Can those windows be bricked up or 
filled up so that the wall will be structurally fit for use as a party 
wall,” to which question counsel for plaintiffs objected on the 
ground that to justify the alleged trespass the defendants must show 
that the wall was a party wall in its inception and then complying 
with all the structural requirements as to party walls, and the court 
sustained the objection and excluded the testimony sought to be 
adduced by the question, and the court then said “The question is 
whether it is a party wall and not whether you could make it one,” 
to which ruling the defendants by counsel, then duly excepted and 
the exception was then noted by the justice in his minutes. (Wit¬ 
ness resuming) “When the construction of that wall was begun 
the wood sheds at the rear, the Eastern end of premises 227 Third 
Street, lapped over the line between those premises and Lot 36 and 
upon Lot 36. That was the condition as to the sheds from the 14 
foot alley to the South line of Lot 36, the Robinson property.*' 
Thereupon counsel for plaintiffs disavowed any intention to claim 
that the wall was built upon a passageway. (Witness resuming) 
“During my practice as an architect, 15 years and more, I have 
erected over four hundred buildings.” 

(8th Exception) Thereupon counsel for defendants sought and 
offered to prove by the testimony of the witness, and by plans pre¬ 
pared by him for the purpose of illustration, that the wall in 

27 question is now reasonably susceptible of use in various ways 
as a party wall by the plaintiffs or by any person having the 

requisite ownership in the adjoining property now claimed by the 
plaintiffs, to which offer counsel for plaintiffs objected and the court 
sustained the objection and excluded the testimony so offered, to 
which ruling the defendants, by counsel, then duly excepted, which 
exception was then noted by the justice in his minutes. 

Thereupon the defendants tendered proof that these plaintiffs had 
in another suit sued these defendants in this court, alleging that the 
defendants by their construction of the building on Lot 36 had per¬ 
manently closed a passageway of the plaintiffs from the rear of their 
premises, over and upon the Western part of Lot 36, to the 14 foot 
alley, and that in said other suit the plaintiffs had recovered judg¬ 
ment for damages and said judgment had been paid and satisfied 
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and so entered of record; whereupon counsel for plaintiffs dis¬ 
claimed any purpose to claim that said Wesfern wall was built upon 
a passageway. 

(7th Exception) Thereupon the witness John P. Healey was re¬ 
called by the defendants for further direct examination and was 
shown the plans mentioned in the last preceding exception and 
testified, “I have seen these plans. They were prepared by Mr. 
Sunderland;” whereupon counsel for defendants called the atten¬ 
tion of the witness to a figure on one of said plans, which figure 
showed a proposed structure on the Eastern End of premises 227 
Third Street, in which figure the Western wall of the defendants’ 
building was also the Eastern wall of said proposed structure and 
asked the witness, Q. “Assuming that this figure represents a pro¬ 
posed structure on the premises which the plaintiffs occupy, No. 
227 Third Street, could they have obtained a permit for that struc¬ 
ture ?” to which question counsel for plaintiffs objected and 

28 the court sustained the objection and excluded the testimony 
thereby sought to be adduced, to which ruling by the court 

counsel for defendants then duly excepted and the justice noted 
the exception in his minutes. 

William J. Latimer testified: “I am an Assistant in the Sur¬ 
veyor’s Office of the District of Columbia and as such I made the 
two surveys referred to in the Surveyor's certificate on the plat of 
survey in evidence. First, I went and located the division line 
which is the center of the Western wall of the Robinson building 
and after the wall was up I went again and verified it as on the 
line.” 

Thereupon, in response to questions by the court, the witness 
Sunderland, being recalled for that purpose, further testified as 
follows: “That portion of the wall in question which lies between 
the lines of the plaintiffs’ lot is 60 feet high and 16 feet 8 inches 
wide, the width of their lot. The five window openings in that por¬ 
tion of the wall, are, each 6 feet by 8 feet. These openings are 
constructed with relief arches over the top, going clear through the 
wall, so that they can sustain, at any time, floor joists. They are 
also built with a view to bricking them up.” 

(8th Exception) Thereupon the defendants offered testimony 
tending to prove that the said Hugh Gelston by his will devised the 
said Lot 36 to Florence B. Gelston and that the said Florence B. 
Gelston thereafter by deed dated December 30, 1898, and duly re¬ 
corded December 31, 1898, in the land Records of this District"con¬ 
veyed said Lot 36 in fee simple to the defendant Dora F. Robinson, 
to which evidence counsel for plaintiffs then objected upon the 
ground that it was not shown that the said Hugh Gelston had any 
title to said Lot 36, and the court sustained the objection and ex¬ 
cluded the evidence so tendered, to which ruling by the 

29 court the defendants, by counsel, then duly excepted, which 
exception was then duly noted by the justice in his minutes. 

Thereupon the following coloquy ensued: 
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The Court (addressing counsel for defendants) : “What you are 
engaged in now is an effort to prove your title to this lot 36?” 

Counsel for Defendants: “Yes. We do not think we are 
obliged to do it, under the circumstances.” 

The Court (addressing Counsel for plaintiffs): “There is no dis¬ 
pute as to the ownership of Lot 36, is there?” 

Counsel for Plaintiffs: “We do not admit the title to Lot 36?” 

The Court: “That is not what I am asking you. It seems to me 
you averred in your petition in the other case hereinbefore referred 
to wherein these plaintiffs were plaintiffs and these defendants were 
defendants and wherein the plaintiffs obtained a judgment in their 
favor which has been satisfied of record, that the defendants were 
the owners of Lot 36. In view of the trial in that case I do not feel 
disposed to take up the time to go into the question about the title 
to Lot 36. 1 am going to tell the jury that the plaintiffs have ad¬ 

mitted that in the other case.” 

Thereupon the defendants rested and the foregoing was all the 
evidence in the case. 

Thereupon the plaintiffs, by counsel moved the court to instruct 
the jury to return a verdict for the plaintiffs for possession of the 
entire parcel of land claimed in their declaration; to which motion 
the defendants, by counsel, then objected upon the grounds herein¬ 
after stated, and also moved the court to instruct the jury to return 
a verdict for the defendants. 

* * * * ♦ * ♦ 

30 & 31 And counsel for the defendants then stated their grounds 
of objection to the said motion of the plaintiffs, including 
also their grounds of objection, previously stated by them, to the 
admission of the documentary evidence offered by the plaintiffs as 
aforesaid, as follows, viz: 

1. That the plaintiffs in their declaration distinctly set forth that 
the nature and quantity of their estate consist of the unexpired 
term of a lease for — years, but the evidence contains no deraignment 
of title from the Sovereignty or proof that Hugh Gelston had title 
sufficient to create such leasehold interest ; (2) That if such interest 
exist it was last in Ann B. Hillman and is an asset of her personal 
estate, remaining thus suspended until disposed of by her personal 
representatives but the evidence does not show any such disposition 
made or any administration of her estate; (3) That mere posses¬ 
sion by plaintiffs and their parents created no right in the plain¬ 
tiffs to maintain this suit, because a claim of such right is 
32 a total variance from the claim stated in their declaration; 

(4) That by the pleadings two separate issues had been pre¬ 
sented, one being in respect of the right of possession of the nine 
inch strip covered by the wall and another in respect of the right 
of possession of the four foot strip not covered by the wall, being 
the remainder of the land claimed in the declaration and that one 
verdict dealing with only a part of the land in controversy would 
not be responsive to the issues in the case; (5) That the evidence 
is insufficient to sustain a verdict for the plaintiffs. 

(9th Exception) And thereupon the court overruled said motion 
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of the defendants, to which ruling by the court the defendants then 
duly excepted which exception was noted by the justice in his 
minutes. 

(10th Exception) Whereupon the court granted the said motion 
of the plaintiffs as to part of the locus in quo and directed the jury 
to return a verdict in favor of the plaintiffs as the same is herein¬ 
after set forth, to which ruling by the court the defendants then 
duly excepted which exception was duly noted by the justice in 
his minutes. 

And thereupon the jury, in accordance with said direction by 
the court and subject to said exceptions rendered a verdict in favor 
of the plaintiffs, as follows, viz: 

The jury “upon their oaths say they find herein in favor of the 
plaintiffs for possession of the following described real estate, situate 
in the City of Washington, District of Columbia, to wit, the Eastern 
nine (9) inches of the middle sixteen (16) feet eight (8) inches 
front on Third Street by One hundred (100) feet deep of Lots 
twelve (12) and thirteen (13) in Reservation eleven (11).” 

And thereafter the defendants duly moved the court to render 
judgment for the defendants notwithstanding said verdict which 
motion was overruled by the court and judgment upon said 
33 verdict for the plaintiffs was thereafter entered on the 14th 
day of February, A. D. 1913, and thereafter the defendants, 
by their attorneys duly presented and submitted the foregoing bill 
of exceptions and prayed the court to settle and sign the same and 
cause the same to be entered of record, which is accordingly done, 
nunc pro tunc, this 21st day of April, A. I). 1913. 

DANIEL THEW WRIGHT, Justice. 

Filed Apr. 21, 1913. J. R. Young, Clerk. 


The plaintiffs will take notice that at 10 o’clock A M. on the 31st 
day of March. A. D. 1913, or as soon thereafter as counsel may be 
heard, the defendants will submit to the Court and move the court 
to settle, sign and enter of record the foregoing as a bill of exceptions 
in the above entitled suit. 

GEO. A. PREVOST, 

LORENZO A. BAILEY, 

JNO. RIDOUT, 

Attorneys for Defendants. 


Service of the foregoing notice and of a copy of the proposed bill 
of exceptions therein mentioned is hereby acknowledged this 20th 
day of March, A. D. 1913. 

EUGENE A. JONES, 

A ttorney for Plaintiffs. 


[Endorsed:] No. 51134. Law. Hillman vs. Robinson. Bill of 
exceptions. M. 57 p. 406. Submitted. April 21/13. M. 57 p. 
435. Bill of exceptions signed and ordered of record nunc pro 
tunc and time to file transcript extended to May 10/13 incl. 



IS DORA F. ROBINSON ET AL. VS. MYRA T. TIILLMAN ET AL. 


[Endorsed:] At Law. Xo. 51134. Myra T. Hillman et al. v. 
Dora F. Robinson et al. Bill of exceptions. Lorenzo A. Bailey, 
Attorney at Law, Washington, D. C. 

..Endorsed on cover: District of Columbia Supreme Court. No. 
2556. Dora F. Robinson et al., appellants, vs. Myra T. Hillman 
et al. Court of Appeals, District of Columbia. Filed May 6, 1913. 
Henry W. Hodges, clerk. 






















IN THE 


(fourt of Appeals, itatrirt of Colombia 

October Term, 1913. 


No. 2556. 


Dora F. Robinson, ct al., Appellants, 

vs. 

Myra T. Hillman, ct al., Appellees. 


BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT OF THE CASE. 

In the Supreme Court of the District of Columbia the 
appellees, hereinafter designated as the plaintiffs, sued the 
appellants, hereinafter designated as the defendants, in an 
action of ejectment. Issue was joined upon the plea of not 
guilty. At the trial the Court, upon all the evidence, directed 
the jury to return a verdict for the plaintiffs, which was 
done, and from the judgment entered thereon the defend¬ 
ants prosecuted an appeal to this Court, wherein the judg- 
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ment was reversed with costs and the cause remanded for 
another trial. The plaintiffs’ motion for rehearing was 
denied (36 App. D. C., 576). 

Thereupon the defendants, in accordance with what this 
Court stated in the latter part of its opinion, filed an addi¬ 
tional plea disclaiming title or possession of all that portion 
of the strip of land in question which is not covered or occu¬ 
pied by the western half of the wall which the defendant 
Mrs. Robinson alleges is a party wall, upon which addi¬ 
tional plea the plaintiffs joined issue (Rec. 3). Thereafter, 
at the second trial, upon all the evidence adduced by both 
parties, the Court overruled the motion by defendants to 
direct a verdict in their favor, but on the contrary the Court 
directed the jury to return a verdict for the plaintiffs for the 
portion of land, 9 inches in width, which was covered by the 
western half of the wall, which verdict was returned accord¬ 
ingly; whereupon the defendants moved for judgment not¬ 
withstanding the verdict, or in the alternative for a new 
trial, but the Court overruled both motions and entered 
judgment for the plaintiffs upon the verdict, from which 
judgment the defendants have duly prosecuted this appeal 
(Rec. 3, 4). 

The questions now involved are fully presented by the 
Assignment of Errors, which, together with a bill of ex¬ 
ceptions containing all the evidence at the trial, constitute 
part of the printed record. 

The undisputed facts in evidence are as follows: 

The parcel of real estate comprising all of original lots 12 
and 13 in Reservation 11, in the city of Washington, Dis¬ 
trict of Columbia, and mentioned in plaintiff’s declaration, 
was rectangular in shape, 50 feet wide from North to South, 
and 150 feet in depth from West to East, bounded on the 
West by Third Street, Northwest, on the North by a public 
alley 14 feet wide, and on the East by a public alley 35 feet 
wide, of which parcel Lot 13 constituted the Northern half 
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and Lot 12 constituted the Southern half. During the year 
1868 the West 100 feet of said parcel was divided by lines, 
running from West to East, into three sub-parcels, each 16 
feet. 8 inches, in width, and numbered, respectively, from 
South to North, 225, 227 and 229, and each being improved 
by a dwelling house fronting on Third Street. Said sub¬ 
parcel, No. 227, was occupied by the plaintiffs and their 
predecessors in title ever since some time in the year 1869. 

By deed dated December 30, 1898, the defendant, Mrs. 
Dora F. Robinson, became the owner, in fee simple, of the 
East 50 feet of said original parcel, which, by subdivision, 
duly recorded August 28, 1908, she combined into Lot 36. 
(See plat, Rec. 8.) On this Lot 36 she then erected a four- 
story brick building 60 feet in height, in accordance with a 
building permit duly issued to her upon her application there¬ 
for and in accordance with the building regulations of the 
District. Her husband, the defendant, Dr. C. B. Robinson, 
acted as her foreman in charge of this work. The West wall 
of this building is 18 inches in thickness at the base, and its 
center is on the division line between said Lot 36 and the 
West 100 feet of said original parcel. As testified by the 
plaintiff, Miss Hillman, the terminus of the plaintiffs’ prem¬ 
ises, No. 227, was occupied by their woodshed, which ter¬ 
minus was at the line which now marks the center of said 
wall (Rec. 9). One-half (9 inches) of the wall is upon Lot 
36 and the other one-half is upon said West 100 feet. It 
was referred to as a “party wall” in the building permit, and 
officially located as such by the surveyor of the District 
during its construction, and was dealt with as such by the 
building department of the District under the building regu¬ 
lations and was constructed as such under the supervision of 
a competent architect (Rec. 10-13), who found, when the 
construction of the wall was commenced, that the plaintiffs’ 
woodshed lapped over the line and upon Lot 36 (Rec. 14, 
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mid.), and who testified (Rec. 13) that the building was 
“bounded bv the 35 foot alley on the Hast, the 14 foot alley 
on the North, a party wall on the \\ est, and a party wall on 
the South,” and is partly fire-proof construction, having a 
sub-frame of steel with a slag roof. 

Subject to the 1st exception (Rec. 9) the plaintiffs were 
allowed to put in evidence tending to prove that before said 
West wall was built they had a private alley outside of their 
100 feet and that they now have an outlet, which Dr. Rob¬ 
inson put there, within their 100 feet as shown by the plat 
and that they do not own any property on either side of 
their premises. No. 227. Thereafter (Rec. 14, 15), the de¬ 
fendants tendered proof that these plaintiffs had in another 
suit sued these defendants, alleging that the defendants by 
their construction of the building on Lot 36 had perma¬ 
nently closed a passageway of the plaintiffs’ from the rear 
of their premises, over and upon the Western part of Lot 
36, to the 14 foot alley, and that in said other suit the 
plaintiffs had recovered judgment for damages and said 
judgment had been paid and satisfied and so entered of 
record in the Supreme Court of the District of Columbia; 
whereupon counsel for the plaintiffs disclaimed any purpose 
to claim that said Western wall was built upon a passage¬ 
way. 

Mr. Sunderland, the architect, a witness for defendants, 
was asked upon cross-examination: “How many window 
openings are there in that part of the wall involved in this 
suit, being the middle third at the rear of 227 Third Street?” 
To which question and the testimony thereby sought to be 
adduced, the defendants then duly objected upon the ground 
that in this suit the presence of windows would not affect 
the question as to whether or not the wall is a party wall, 
but the plaintiffs’ proper remedy is by injunction to require 
defendants to close the openings. But the Court over- 
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ruled the objection and the witness answered, “Five.” 
Thereafter, upon re-direct examination, the witness was 
asked: “Can those windows be bricked up or filled up so 
that the wall will be structurally fit for use as a party wall?” 
but the Court said “The question is whether it is a party 
wall and not whether you could make it one,” and excluded 
the testimony, to which ruling defendants excepted (5th 
exception, Rec. 14). Thereafter, the same witness in re¬ 
sponse to further questions by the Court, testified: “That 
portion of the wall in question which lies between the lines 
of the plaintiffs’ lot is 60 feet high and 16 feet 8 inches wide, 
the width of their lot. The five window openings in that 
portion of the wall are, each, 6 feet by 8 feet. These open¬ 
ings are constructed with relief arches over the top, going 
clear through the wall, so that they can sustain, at any time, 
floor joists. They are also built with a view to bricking 
them up.” (Rec. 15.) 

Mr. Healey, Assistant Building Inspector, a witness for 
defendants, testified that he carefully examined the appli¬ 
cation for the building permit and the accompanying plans 
and drawings and wrote the permit; that the West wall 
“was constructed in conformity with the regulations con¬ 
cerning party walls and with all the requirements in the 
application and permit so far as they relate to the party 
wall. That wall can be utilized by the occupants of the 
adjoining property. No. 227 Third Street;” that “the plan 
showed they were getting the building 9 inches over on the 
adjoining premises. The wall is now susceptible of use as a 
party wall;” that the presence of windows in it would not, in 
his mind, affect the status of it as a party wall and “the 
susceptibility of that wall for use by each owner, except that 
possibly it would be necessary to fill up those windows. The 
wall still could be used.” (Rec. 12, 13.) 

The witness Sunderland testified, “The wall, structurally, 
is a party wall.” Thereupon the Court asked him: “If 
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anybody wanted to build a building on that lot, premises 
227 Third Street, would this wall, as it is, be structurally fit 
for the end wall of that building?” to which the witness 
answered: “Yes, sir,” to which question by the Court coun¬ 
sel for plaintiffs waived exception (Rec. 13, bottom). 

The Court excluded further testimony tendered by de¬ 
fendants, tending to prove that the wall was built in accord¬ 
ance with all the requirements of a party wall as to strength 
(3d exception, Rec. 13) and that, in view of the growth and 
development of the community in that portion of the city 
and the possible future changes in the uses of the property, 
it is reasonably susceptible of use as a party wall (4th excep., 
Rec. 13), and also excluded testimony and plans prepared by 
the architect Sunderland and offered in evidence by the de¬ 
fendants, tending to illustrate various ways by which the 
wall can be utilized as a party wall (8th and 9th excep., 
Rec. 14, 15). 


ASSIGNMENT OF ERRORS. 

The Court Ixdow erred as follows: 

1. In admitting in evidence the testimony of the witness 
Hillman concerning a former private alley and the present 
rear outlet of the plaintiffs and that they do not own any 
property on either side of premises No. 227 Third Street 
(Rec. 9, excep. 1). 

2. In excluding from the evidence the testimony of the 
witnesses Ashford and Healey, tendered by the defendants, 
as to whether or not the plaintiffs at or before the construc¬ 
tion by the defendants of the wall in question could have 
obtained a permit to construct a building on their premises 
with a party wall on the line of the wall now in question. 

3. In excluding from the evidence the testimony of the 
witness Sunderland, tendered by the defendants, as to 
whether or not the wall in question was built in accordance 
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with all the requirements of a party wall as to strength. 
(Rec. 13, excep. 3). 

4. In excluding from the evidence the testimony of the 
witness Sunderland, tendered by the defendants, as to 
whether or not the wall in question, in view of the growth 
and development of the community in that portion of the 
city, and the possible future changes in the uses of the 
property, is reasonably and properly susceptible of use as a 
party wall (Rec. 13, Ex. 4). 

5. In admitting in evidence, upon cross-examination bv 
plaintiffs, of the witness Sunderland, testimony tending to 
prove that the wall in question has window openings in it 
(Rec. 14). 

6. In excluding from the evidence, upon re-direct exami¬ 
nation by defendants of their witness Sunderland, testimony 
tending to prove whether or not the said window openings 
can be bricked up or filled up so that the wall in question 
will l>e structurally fit for use as a party wall (Rec. 14, 
Ex. 5). 

7. In excluding from the evidence, upon re-direct exam¬ 
ination by defendants of their witness Sunderland, testimony 
tending to prove that the wall in question is now reasonably 
sufficient for use in various ways as a party wall by the 
plaintiffs or by any person having the requisite ownership 
in the adjoining property now claimed by them and de¬ 
scribed in their declaration (Rec. 14, 15, Ex. 6, 7). 

8. In excluding from the evidence testimony tendered by 
the defendants tending to prove that the title of Hugh Gel- 
ston to said Lot 36 passed to Florence B. Gelston and from 
her to the defendant Dora F. Robinson (Rec. 15, Ex. 8). 

9. In directing the jury, upon all the evidence to return a 
verdict for the plaintiffs (Rec. 17, Ex. 10). 

10. In overruling the motion of the defendants to in¬ 
struct the jury that their verdict should be for the defend¬ 
ants (Rec. 16, 17, Ex. 9). 
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11. In refusing at the close of the testimony at the trial 

o J 

to instruct the jury in accordance with each of the instruc¬ 
tions then prayed by the defendants in writing and num¬ 
bered respectively 2. 3, 4, 5, 6, 7 and 8. 

12. In overruling defendant’s motion for judgment not¬ 
withstanding the verdict. (Rec. 3, 4, 17.) 

13. In directing the jury to return a verdict generally for 
the plaintiffs for the 9 inch strip covered by the Western 
half of the wall in question (Rec. 17, Ex. 10). 

14. In allowing the jury to return a verdict without there¬ 
by responding to one of the issues in the case, to-wit: the 
right of possession of the 4 feet strip (Rec. 16, 17). 

15. In entering judgment upon said verdict in favor of 
the plaintiffs generally for recovery of possession of the 
said 9 inch strip (Rec. 4, 17). 

The main questions now involved require consideration 
only of the 9th, 10th. 12th. 13th, 14th, and 15th Assign¬ 
ments of Error, and may be thus stated: 

1. Is the wall, which is located, intended, constructed and 
structurally fit and sufficient, as and for a party wall, any 
the less a party wall merely because, in its construction, open 
spaces are left in it for windows, without the consent of the 
adjoining owner that it may he constructed with such open¬ 
ings in it: said openings being constructed with relief arches 
over the top, going clear through the wall, so as to sustain, 
at any time, floor joists, and built with a view to bricking 
them up? If so, is not the proper remedy of the adjoining 
owner injunction instead of ejectment? 

2. Under Section 103 of the Building Regulations (Rec. 
12) was the failure to obtain the plaintiffs’ consent fatal to 
the right of the defendants to construct the wall as it stands? 
And if so, must the defendants now tear down the wall and 
rebuild it without openings in it, or would it satisfy the law 
for them to brick up the openings if the plaintiffs so 
request ? 
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3. Upon all the evidence, was it not the duty of the trial 
court to direct a verdict for defendants, or else submit the 
facts to the jury with proper instructions as to the law? 

4. Is a verdict good, or is it wholly void, where it leaves 
one issue, raised by a special plea and joinder thereon, wholly 
undetermined ? 

ARGUMENT: POINTS AND AUTHORITIES. 

I. 

Ninth, Tenth and Twelfth Assignments of Error. 

These three may be considered together. It is clear, upon 
the whole record, that instead of directing a verdict for 
plaintiffs the Court should have directed a verdict for the 
defendants: but having erred in this respect at the trial, the 
Court should have granted the motion for judgment in favor 
of the defendants notwithstanding the verdict; and it seems 
proper now for this Court to reverse the judgment and re¬ 
mand the case with directions to enter judgment for the 
defendants without a third trial. 

On the previous appeal this Court held that the wall in 
question “may he upheld as a party wall if it be reasonably 
and properly susceptible of such use,” not merely at this 
time but at any future time, and “there is no evidence to 
show that it cannot be availed of as a party wall, should 
plaintiffs hereafter desire to make use of it as such.” 

Robinson z's. Hillman, 36 App. D. C., 576. 

The presence of window openings in the wall seems to 
have been the controlling factor in the mind of the trial 
justice: but that was urged upon this Court in the brief of 
counsel for plaintiffs (appellees) at the former appeal and 
this Court denied their application for a rehearing. Further¬ 
more, there is abundant and conclusive and uncontradicted 
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evidence that the window openings were “constructed with 
relief arches over the top, going clear through the wall, so 
that they can sustain at any time, floor joists. They are also 
built with a view to bricking them up;” also that the wall, 
as it is, would be “structurally fit for the end wall” of a 
building to be constructed on plaintiffs’ premises (Rec. 15, 
13, Sunderland) : that “the wall is now susceptible of use 
by the occupants of 227 Third Street as a party wall” (Rec. 
12, Healey). The plaintiffs did not attempt to contradict 
this testimony and it is therefore the last word in the way 
of evidence on the subject. Whenever the plaintiffs wish to 
use it as a party wall the windows will be closed up and if 
the defendants do not close them up voluntarily the plain¬ 
tiffs may require it bv suit for injunction. If the judgment 
be affirmed and in consequence the wall be thrown down, is 
it not obvious that Mrs. Robinson, in the light of all the 
evidence and the former decision of this Court, may imme¬ 
diately construct another wall, in the same place and ident¬ 
ical with the present wall except as to the windows? The 
Court will not do a vain thing and the effort of the plain¬ 
tiffs appears to proceed from a malicious purpose to put 
Mrs. Robinson to useless expense. 

II. 

Thirteenth, Fourteenth and Fifteenth Assignments of Error. 

These three may be considered together, as all relate to 
the fact that one issue in the case is left wholly undisposed 
of. The plaintiffs joined issue on the additional plea (Rec. 
3) in which defendants disclaimed as to 4 feet in width of 
the land claimed by the plaintiffs. As to this 4 foot strip 
there is not even a scintilla of evidence tending to sustain 
the declaration. Defendants endeavored to have a verdict 
rendered as to this, but the Court overruled them (Rec. 16, 
17). 
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“A verdict is bad, if it varies from the issue in a substan¬ 
tial manner, or if it find only a part of that which is in 
issue." 

Patterson vs. U. S., 2 Wheat., 221. 

III. 

Counsel for appellants do not press for consideration of 
the following assignments of error, viz: 

The 1st: as to the alleged private alley, because of the 
disclaimer by counsel for plaintiffs, at pp. 14, 15 of the 
record, of any purpose to claim that the wall was built upon 
a passageway. 

The 2d, 8th and 11th: because, for the purposes of this 
appeal they are waived. 

'fhe 3d, 4th, 5th, 6th and 7th: because other testimony 
was admitted tending to prove that the wall, notwithstanding 
the window openings, meets all tests of a party wall. 

IV. 

Another view expressed by the learned trial justice in 
directing the verdict was that the provisions of Section 1586 
of the Code applied only to buildings erected prior to the 
date upon which the Code became operative. Appellants 
insisted that this view was erroneous and the true construc¬ 
tion of the statute was that the words “previously erected" 
relate in point of time to the date of the admeasurement of 
the surveyor and not to the date of the erection of the build¬ 
ing affected by such admeasurement. This latter interpreta¬ 
tion is sustained by the cases of Frizzell vs. Murphy, 19 D. 
C. App., 440, and Robinson vs. Hillman, 36 D. C. App., 
576. 
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V. 

It seems clear that the judgment should be reversed and 
also, as the defendants were entitled to a verdict and judg¬ 
ment in their favor and all the evidence which either side 
can adduce is in the record, that the case should l>e remanded, 
not for a new trial, but with directions to enter such judg¬ 
ment for the defendants. 

Respectfully submitted, 

George A. Prevost, 

Jno. Ridout, 

Lorenzo A. Bailey, 
Attorneys for Appellants . 
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Dora F. Robinson, et al., 
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Myra T. Hillman, et al., 

Appellees. 
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BRIEF ON BEKALF OF APPELLEES. 

Statement of Case. 

This action was ejectment brought originally to recover 
possession of the rear four feet nine inches of the property 
occupied by house No. 227 Third Street, Northwest. The 
defendants having disclaimed title to four feet of the land 
sued for, leaves only a strip nine inches wide in contro¬ 
versy. This strip is occupied by a wall built by the defend¬ 
ants, eighteen inches thick, nine inches of which is on the 
land of the plaintiffs. There has never been any dispute 
that the plaintiffs are the owners of the nine-inch strip 
which is in controversy, having owned and possessed it for 
over forty years. The only serious contention that has 
ever been made is that the wall which the defendant built 
as one of the supports to the building erected on their lot 
is a party wall, and that the defendants’ encroachment of 
nine inches on the land of the plaintiffs is authorized by 
the building regulations governing party walls. 
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The case has been twice tried in the lower court and has 
been to this court once before. 

At the first trial of the case Chief Justice Clabaugh di¬ 
rected a verdict for the plaintiffs on the ground that the 
wall being built on the back line of a lot already improved, 
could not be considered as a party wall, as it was not sus¬ 
ceptible of that joint use by both owners, which is an essen¬ 
tial characteristic of a party wall. On appeal this court 
reversed and remanded the case, stating in its opinion as 
follows: 

“The wall seems to have been constructed in accord¬ 
ance with the regulations looking to stability, safety, 
etcetera, and there is no evidence to show that it can¬ 
not be availed of as a party wall should plaintiffs here¬ 
after desire to make use of it as such.” 

In this first trial of the case no evidence was adduced 
in the Record to show that this alleged party wall consisted 
principally of windows, and that the building regulations 
expressly prohibited the existence of windows in a party 
wall; but at the second trial before Mr. Justice Wright, 
testimony was adduced as follows: 

“Q. How many window openings are there in that 
part of the wall involved in this suit being the mid¬ 
dle third, at the rear of 227 Third Street? 

“A. The middle third of the wall of 227 Third 
Street has five openings in it.” (Rec. page 14.) “The 
five window openings in that part of the wall are each 
six feet by eight feet.” (Rec. page 15.) 

The plaintiffs also introduced at the second trial of the 
case the building regulations of the District of Columbia, 
section 103 of which provides as follows: 


“No door or window opening shall be placed in 
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party walls until the written consent of the adjoining 
owner has been filed in the office of the Inspector 
of Buildings and a special permit issued by the In¬ 
spector of Buildings. All such openings must be pro¬ 
tected by fire-proof shutters or wire glass, as pre¬ 
scribed by section 38.” 

It was admitted that no consent or special permit has been 
obtained. 

The court below thereupon held that the wall not being 
built in accordance with the building regulations, was not a 
lawful party wall; that the defendants had failed to justify 
their encroachment under these regulations; that their en¬ 
croachment was a trespass, and therefore directed a verdict 
for the plaintiffs. 

POINTS AND AUTHORITIES. 

I. 

A party wall may be created only by contract or by stat¬ 
ute. Am. & Eng. Encyc., 2nd Ed., Vol. 22, p. 240, n. 1. 
Such statutes giving the right to one to invade the prop¬ 
erty of another are only upheld as an exercise of the police 
power and are hence strictly construed, id. n. 6. 

Lederer vs. Colonial Invest Co., 130 Iowa, 157; 

Heron vs. Houston, 217 Pa. St., 1. 

“The servient owner is compelled to submit to the 
burden only on the ground that the thing imposed is 
in contemplation of law a benefit equally to him and 
to the dominant owner; in other words, that it at 
once stands ready for his enjoyment for all the pur¬ 
poses for which a party wall is intended to serve.” 

Smoot vs. Heyl, 38 W. L. R., 218; 

Corcoran vs. Naylor, 6 Mackey, 580. 

The fundamental idea of a party wall is that of mutual 
benefit. 


Smoot vs. Heyl, 227 U. S., 336. 
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An owner cannot claim the benefit of a building regula¬ 
tion and repudiate the condition on which it is given. 

Fowler vs. Saks, 18 D. C., 570. 

Even if there were no express prohibition in our build¬ 
ing regulations, the presence of windows would deprive 
it of party-wall status. 

Kiefer vs. Dickson, 84 N. E., 523; 

Hammann vs. Jordan, 13 N. Y., Sup., 228, 

Leavison vs. Harris, 14 S. W., 343; 

Harber vs. Evans, 101 Mo., 605; 

Corcoran vs. Naylor, 6 Mackey, 580. 

There is no presumption that a wall built on the dividing 
line is a party wall. 

Pile vs. Pedrick, 167 Pa. St., 296; 

Hammann vs. Jordan, 9 N. Y. Sup., 423. 

II. 

Sections 1585 and 1586 are only applicable where on the 
admeasurement of a square an excess or deficiency is dis¬ 
covered. No such condition exists here. This, as well as 
the other points raised in applicants’ brief, were all dis¬ 
posed of when the case was here before. 36 App. D. C., 


The cases referred to in appellants’ brief in the subject 
of the remedy, citing Encyc. PI. & Pr., Vol. 7, p. 274, re¬ 
fer to overhanging roofs and cornices and not to physical 
ouster. 

Respectfully submitted, 

Eugene A. Jones. 
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